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Introduction

The prosecutor can probably be considered the cornerstone of any criminal justice
system. His functions make the difference between criminal procedure and ad-
ministrative and private law procedures. In his original role the prosecutor repre-
sented the State power in punishing those individuals who violated the law. The
constitutions of the 20" Century and the culture of human rights enhanced the role of
the prosecutor as minister of justice rather than as a mere party in a trial. At the same
time, principles such as the equality of arms and the right to a fair trial have balanced
the originally disproportionate relationship between prosecution and defence. It is
therefore not surprising that there has been increasedattention given to the prosecutor
at the supranational level as well.

Supranational instruments provide for shared definitions of ‘prosecutor’ and
identify the principles that must drive his actions. At the United Nations level, there
are two significant instruments, namely the Guidelines on the Role of Prosecutors
adopted by the Eight United Nation Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990; and the UN
handbook entitled The Status and Role of Prosecutors prepared by the United Nations
Office on Drugs and Crime and the International Association of Prosecutors in 2014.
At the European level, the Committee of Ministers of the Council of Europe adopted,
on 6 October 2000, the Recommendation Rec (2000) 19 on the Role of Public
Prosecution in Criminal Justice System. This recommendation defines the public
prosecutor as the public authority who, on behalf of society and in the public interest,
ensures the application of the law where the breach of the law carries a criminal
sanction, taking into account both the rights of the individual and the necessary
effectiveness of the criminal justice system. It also states that ‘in all criminal justice
systems’ the public prosecutor: (i) decides whether to initiate or continue prose-
cutions; (ii) conducts prosecutions before the court; and (iii) may appeal or conduct
appeals concerning all or some court decisions. The ‘Rome Charter’, i. e. the Opinion
no. 9 (2014) of the Consultative Council of European Prosecutors to the Committee
of Ministers of the Council of Europe, further highlights that prosecutors contribute
to ensuring that the rule of law and public order are guaranteed by the fair, impartial
and effective administration of justice.

The independence of the prosecutor is the first principle enshrined in all of these
legal instruments, also when the prosecutor represents the executive power. Im-
partiality with regards to the conduct of the investigations, respect for the rights of the
defence and attention to the interests of victims and witnesses are the necessary
corollary to his functions.
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Two other principles emerge from a comparative study of national legal systems
and are also mentioned by some of the abovementioned supranational instruments:
the principle of mandatory prosecution and the principle of discretionary prosecution
(or principle of opportunity). They represent two alternative models of initiation of
the prosecution. As the systems opting for the mandatory model have introduced
mechanisms excluding prosecution in specific circumstances, it is important to
further develop the concept of ‘discretion’ that drives the prosecutorial activity. The
abovementioned Opinion no. 9 (2014) states that ‘[iJn order to achieve consistency
and fairness when taking discretionary decisions within the prosecution process and
in court, clear published guidelines should be issued, particularly regarding decisions
whether or not to prosecute’ and that ‘[e]ven when the system does not foresee that
prosecutor can take discretionary decisions, general guidelines should lead the de-
cisions taken by them’.

In this perspective, Chapter I is entirely devoted to the role of the prosecutor in
national and international criminal law. In Section I the concept of discretion will be
briefly analysed. Despite discretion being a privilege and a power, at the same time it
is an onus, entailing responsibility and duties. Discretion does not mean acting as but
acting within specific boundaries in order to achieve specific goals.

Section II is devoted to analysis of the role of the prosecutor in certain national
systems, distinguishing between those systems opting for the principle of mandatory
prosecution and those systems opting for the principle of opportunity.

However, in addition to national criminal law and national prosecutors, there is
international criminal justice. International prosecutors were established throughout
history in order investigate and prosecute international crimes. Their choices have
shaped and still shape the object of international criminal justice. The same applies to
the Office of the Prosecutor attached to the first permanent international criminal
court in history, the International Criminal Court. In light of the role of the Prosecutor
and the consequences of his choices and activities, it is undeniable that the efficiency
of his Office is subject to close scrutiny by the public and that its mismanagement can
seriously affect the credibility of the entire system. Moreover, the identification of the
Office of the Prosecutor with a single individual, often appearing in public and re-
leasing statements, increases the perception of the Prosecutor as the main actor
responsible for the efficiency or inefficiency of the Court. The permanent nature of
this Office and the importance of its activities mean that it is necessary to analyse the
actions of the Office. For this reason, Section III analyses the prosecutors in Inter-
national Criminal Law in general, distinguishing between the International Military
Tribunal, the ad hoc Tribunals and the International Criminal Court, whilst
Section IV is entirely devoted to the Prosecutor of the International Criminal Court.

Chapter II is exclusively focused on the Prosecutor of the International Criminal
Court and on the substantive limitations affecting his decision-making powers when
opening an investigation or prosecuting individuals. After an overview of the re-
quired standard for both the opening of an investigation and commencing of a
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prosecution in Section I, the criteria leading the prosecutor’s determination will be
taken into account. These parameters are jurisdiction, admissibility and the so called
‘interests of justice clause’.

Jurisdiction is tendentially quite a strict parameter, which therefore does not pose
great problems in terms of the discretionary assessment. For this reason, it will not be
analysed in detail. Admissibility is instead a more challenging parameter. After an
introduction on the principle of complementarity which drives the action of the whole
Court, it is necessary to distinguish between the admissibility of an investigation and
the admissibility of a case and the different criteria leading the Prosecutor’s as-
sessment. As the admissibility assessment is twofold, including a complementarity
and a gravity test, in light of the ‘objective’ nature of the first test, only the gravity test
will be analysed in depth, in order to try to reach a conclusion as to the functions that
the concept of gravity plays in the statutory framework. It will be proposed to limit
the role of gravity to an objective criterion, a threshold which should allow to de-
termine whether a situation deserves or not the Court’s intervention. Once that this
threshold is met, the Prosecutor will have the duty to open an investigation. As to the
prosecution, gravity would instead inevitably play a selective function as well, at
least indirectly through the prioritisation of the cases.

Chapter Il is closed by an analysis of the interests of justice clause, that allows the
Prosecutor to maintain a margin of discretion. Nevertheless, the thesis proposes to
reduce the factors which could be considered within the concept of interests of
justice. Indeed, an excessively broad concept of the interests of justice risks trans-
forming the discretion of the Prosecutor into something arbitrary, or at least could
lead to accusations of arbitrariness, with negative consequences for the entire Court.

Chapter III is entirely devoted to the various controls over the activity of the
Prosecutor. Section I will take into account the control exercised by ‘external sub-
jects’, namely the Assembly of the States Parties, the United Nations Security
Council and the States. As this control is not legal in nature, the topic is examined in
less depth. The only exception concerns the role of the Security Council, whose
powers of referral and deferral may significantly affect the Prosecutor’s activity.
Moreover, the role of the referral by both the States and the Council will be analysed
in order to compare the extent of an investigation initiated upon referral with the
extent of a proprio motu investigation.

Sections II, III, IVand V analyse instead the judicial control over the activity of the
Prosecutor, respectively in case of submission of a request for investigation proprio
motu under Article 15 of the Statute and in case of decision not to investigate or
prosecute; in case of submission of a warrant of arrest under Article 58 of the Statute;
during the procedure of the confirmation of the charges; and possibly during the trial.
With the exception of this last case, which clearly falls within the competence of the
Trial Chamber, in the other cases the PreTrial Chamber is the subject in charge of
overseeing the action of the Prosecutor.


http://www.duncker-humblot.de



