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Introduction

The purpose of civil procedure is to guide the adjudication of cases and implement
substantive law in the courts. When a plaintiff files a lawsuit, the plaintiff comes to
the court with a plea and allegations, seeking from the court an order of some type for
legal relief. To ultimately prevail on her claim, the plaintiff must allege facts and
convince the trier-of-fact upon the strength of competent evidence that what she
claims happened in the past is true according to the applicable evidentiary standard.
Before a case proceeds to evaluating evidence, however, the plaintiff must first
convince the court that the allegations in his complaint, assuming them to be true,
would entitle him to legal relief in the first place.

Addressing this threshold question first primarily serves the interest in orderly and
efficient civil adjudication. The examination of the allegations and defenses in this
manner, however, is also a matter of good legal reasoning. After all, why should the
court take its time to evaluate and rule not only on the plaintiff’s evidence, but that of
the defendant as well, if no legal relief can be granted even if what the plaintiff claims
turns out to be true? Moreover, the court must ensure that the allegations and re-
sponses by both parties are factually sufficient to justify the court’s eventual order.
For the court to move the case forward, one must understand how the parties, and in
particular the plaintiff, need to plead its allegations to the court at the outset of the
proceedings. In other words, the question arises concerning the quality and content of
the allegations which the court requires of the plaintiff — the pleading burden imposed
on the plaintiff — to determine the plaintiff has stated a legally cognizable claim.

A significant reason for pursuing this dissertation stems from the author’s legal
practice in the field of discovery in U.S. civil litigation. An early and particularly
impressionable insight from working with German clients and German attorneys on
civil cases was their almost instinctual contempt for U.S. discovery procedures. For
Americans, as well, the cost to the parties and to society at large dominates criticism
of discovery and liberal pleading standards. Beyond the cost issue, however, many
Germans express dismay more generally at broad discovery obligations that they
perceive unfairly burden defendants in civil proceedings. This criticism is all the
more understandable when one learns that German attitudes toward compelling the
defendant to participate in civil proceedings are guided by legal principles and a legal
culture that gives more weight to considerations such as legal peace (Rechtsfrieden)
and privacy than to pursuing the objective truth of a plaintiff’s civil claim. This,
coupled with increased legal protections related to privacy — from the German Data
Protection Act to express protection of privacy in the German constitution — explains
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heightened German circumspection when it comes to obligating the defendant to
participate in civil proceedings.

This dissertation examines how civil courts in both Germany and the United States
balance the standard applied to the plaintiff’s complaint against imposing cooper-
ation and information-disclosure obligations on the defendant in the evidentiary
evaluation stage (Beweisaufnahme bzw. Beweiswiirdigung) in Germany and dis-
covery in U.S. federal courts. A civil court must test whether the plaintiff’s pleaded
allegations (das Kldgervorbringen) sets forth enough facts to make out a legally
cognizable case. This analysis is particularly important for the purpose of balancing
the plaintiff’s burden to plead sufficient facts and information with the ensuing
obligation imposed on the defendant to cooperate in the case, specifically in cases in
which the plaintiff brings forward allegations but does not have access to all of the
facts and evidence or is limited to pleading suppositions or facts on information and
belief. The dissertation thus compares the stage at which civil courts in both countries
examine, in particular, the plaintiff’s submission to determine whether she is justified
in triggering evidentiary-disclosure obligations.

The underlying normative position of this work is that it is preferable in civil
adjudication to erect fewer barriers for plaintiffs at the initial pleading stage of the
proceedings that comes before the opportunity to discover evidence, examine wit-
nesses on the record and review documentation from the other party and third parties.
This means that, to the extent possible, plaintiffs should have their cases adjudicated
on the merits rather than be impeded by formal procedural technicalities. Empirical
evidence suggests, though equivocally, that in the aftermath of two important pro-
nouncements by the United States Supreme Court introducing the so-called “plau-
sibility” standard applicable to the plaintiff’s complaint, federal courts have dis-
missed more cases before discovery because plaintiff complaints have failed to
comply with the new standard. This development surely pleases critics of discovery,
both in Germany and the United States. But one ought not lose sight of the fact that in
both countries an important aim of civil procedure is to implement substantive rights.

In Germany it has been said that the purpose of civil procedure and adjudication is
the Verwirklichung des Rechts, formally translated as the “realization of the law,”
though one could also say this means making the law a reality and giving life to legal
rules through adjudication.' In the United States civil adjudication on the merits has
been the fundamental notion behind all of modern procedural reform there.> To be
sure, formal procedural technicalities are necessary to filter reasonable claims from
frivolous ones. As part of this stage in the court’s adjudicative function, a formal

! Alexander Bruns, Rechtsverwirklichung als Primirzweck des Zivilprozesses, ZZPInt 22,
387 (2017); Oskar Biilow, Gemeines Deutsches ZivilprozeBrecht 61 (ed. Johann Braun, Mohr
Siebeck, 2003) (Biilow goes further in his lecture by saying, “Erst durch die Tdtigkeit der
Gerichte erhalten die Rechtsregeln Leben”).

2§ 1220 Statement of the Claim — Dioguardi v. Durning, 5 Fed. Prac. & Proc. Civ. § 1220
(4" ed.).
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standard applies to the parties’ allegations at the outset of a civil case and is the
standard by which the parties’ pleadings are evaluated.

Both German and U.S. federal civil procedure share the desire (i) to avoid un-
reasonably overburdening the defendant and (ii) to spare the resources of the judicial
system, with the aim of increased efficiency. A balance must therefore be struck
between these interests and fairness to the plaintiff. This balance is one of the
principal reasons for testing the complaint’s sufficiency in terms of both the facts
alleged and the applicable legal rules the parties argue the judge must apply based on
the parties’ respective understandings of the events that transpired. When confronting
a defendant with allegations in a formal legal proceeding, it stands to reason that the
plaintiff’s pleaded allegations must satisfy the judge to a degree of confidence that the
cost and expense to the defendant (in both time and money) are reasonable in light of
the quality and nature of the plaintiff’s initial allegations. For this reason, one must
expect from the plaintiff that when she files the complaint she is in possession of facts
and evidence of a specific kind, both in terms of quality and quantity, to justify
burdening the defendant and upsetting the status quo.

With respect to the United States, Congress and the Supreme Court have modified
their interpretation of what the complaint’s “short and plain statement of the claim
showing that the pleader is entitled to relief” means. These changes were meant to
address the excesses of burdening the defendant through discovery, as well as the
perception of an increase in frivolous claims. It is in part for this reason that com-
parison below looks to Germany to understand how the standards by which German
civil courts examine the plaintiff’s initial pleadings to the court and the obligations of
the parties to the litigation to cooperate.

The reasonableness of requiring the defendant to disclose information is a concern
that significantly motivates the standard by which the plaintiff’s complaint is tested
as a threshold question in both German civil courts and U.S. federal courts hearing
civil claims. Reforms to the German Code of Civil Procedure (hereinafter “Code” or
“ZP0”) in 2002, such as restricting appellate court de novo review of courts of first
instance and a heightened obligation to advise the parties early on of insufficient
pleadings, reflect concerns about efficiency and the burdens placed on the courts. The
same can be said of a number of efforts since 1995, in particular, to reform the Federal
Rules of Civil Procedure (“Federal Rules,” “FRCP,” “Rules” or “Fed. R. Civ. P.”).
Further to the former concern, the avoidance of Ausforschung — that is, probing or
going on a fishing expedition, in Germany supplies the principal reason for requiring
the plaintiff’s complaint to be legally coherent — that is, that the complaint be
schliissig. Allegations made “ins Blaue hinein” or “aufs Geratewohl”” are routinely
cited in the literature and decisional law as insufficient. If such an allegation is in-
sufficient, the court will not oblige the defendant to disclose information and evi-

* These idioms can be roughly translated as allegations “out of the blue” or “random, try-
your-luck allegations.”
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